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KEY POINTS

� There are major legal issues that affect psychiatric nursing and guidelines for practicing in
a legal and responsible manner.

� Advances in understanding of psychiatric conditions and developments in how nurses
care for psychiatric patients result in changes in regulations, case law, and policies that
govern nursing practice.

� Professional development, keeping abreast of current research and literature regarding
clinical practice and trends, and involvement in professional organizations are some of
the ways that psychiatric nurses can meet the challenges of their profession.
INTRODUCTION

The current landscape of health care requires that psychiatric nurses have a wide
breadth of knowledge to practice in a responsible and legal manner. The emphasis
on participation of informed patients and families within a recovery model, expanding
costs and efforts to contain costs, and the goal of exclusively electronic records all
add to the demand for knowledgeable nurses. For psychiatric nursing in particular,
continuing advances in understanding of mental illness, genomics that relate to mental
illness, and debates about patient rights versus societal safety are factors that have an
impact on care. With the evolution of psychiatric care, the definition of legal practice
also evolves over time. Psychiatric nurses are held accountable to practice according
to current laws, regulations, and standards. This article briefly reviews the major legal
issues that affect psychiatric nursing practice today.
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STANDARDS FOR LEGAL PSYCHIATRIC NURSING PRACTICE

Legal parameters for practice are established through a variety of sources. Manymea-
sures exist against which a nurse’s practice can be judged. State boards of nursing
govern the scope of practice within a given state. Federal and state statues direct
practice; for example, virtually all states have laws outlining the reporting of child
and elder abuse. Case law (ie, legal findings related to particular court cases) also
sets precedence for legal practice; for example, the Tarasoff case of the mid-1970s
set a standard of the duty to protect third parties against harm that has become the
benchmark in subsequent cases in other states. The Centers for Medicare and Medi-
care Services (CMS) sets stringent regulations for organizations that receive federal
funding; for example, regulations define acceptable inpatient staff-to-patient ratios
and proper training and use of seclusion and restraint. The Joint Commission is
another body that sets rigorous standards for institutions that seek accreditation.1

The Health Insurance Portability and Accountability Act of 1996 (HIPAA) is responsible
for setting national standards for the security of a patient’s electronic health informa-
tion. All nurses are legally responsible for understanding the rules and regulations that
govern this federal legislation.
Psychiatric nurses look to professional nursing organizations to define safe and

acceptable practice through published standards. The American Nurses Association,
utilizing a task force made of members of the American Psychiatric Nurses Associa-
tion (APNA) and the International Society of Psychiatric-Mental Health Nurses
(ISPN), published the revised of Psychiatric-Mental Health Nursing: Scope and Stan-
dards of Practice2 in 2014. This comprehensive document outlines levels of psychiat-
ric nursing practice and identifies specific standards of practice for nursing activities
and criteria for measuring the standards.
Key changes in the Psychiatric-Mental Health Nursing: Scope and Standards of

Practice include

� Emphasis on a recovery model with consumer participation in all aspects of
treatment

� Paradigm shift toward prevention with psychiatric nurses promoting protective
factors and environments and providing early screening and intervention

� Meeting the challenges of providing mental health care in integrated health care
systems3

Similarly, the APNA and ISPN also have published standards that guide practice.
Involvement in professional organizations can help nurses keep informed of current
published standards as well as other issues.
Finally, developments in clinical practice guide legal practice. Advances in the study

of the brain and behavior, neurochemical processes, new medications, the field of ge-
netics, and the field of psychiatric nursing are constantly expanding.3 Psychiatric
nurses also continue to develop interviewing skills and therapeutic techniques. In
addition to the foundation of knowledge and skills attained through basic nursing
preparation, psychiatric nurses should remain current in clinical areas through partici-
pating in educational programs and reviewing the literature.

PATIENT RIGHTS AND NURSING RESPONSIBILITIES
Least Restrictive Alternative: Seclusion and Restraint

The use of seclusion and restraints is strictly regulated and psychiatric nurses are
mandated to minimize if not eliminate the use of seclusion and restraint in psychiatric
settings in the United States. Health care agency policies and governmental agencies
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and psychiatric organizations provide stringent guidelines that dictate the use of these
treatment options. Restraint is defined as restricting a patient from moving freely by
holding or by use of a device. Seclusion is preventing a patient from leaving a confined
area or room.4

Psychiatric nurses must be knowledgeable about the potential physical as well as
psychological injury to patients that may occur with seclusion and restraint use. An
agency’s philosophy on restraint use and the organizational culture may influence
how patients are managed and may serve to reduce the incidence of seclusion and
restraints. Decisions regarding the use of seclusion or restraint require complex and
rapid nursing assessment to consider alternatives and to determine whether these
measures are the only safe option. The decision to initiate seclusion and restraint is
made only to keep patients and staff safe in emergency situations.5

The CMS sets guidelines, which apply to all health care agencies accepting Medi-
care and Medicaid payments, for the use of seclusion and restraint. Within 1 hour of
the initiation of seclusion or restraint, a face-to-face evaluation by a physician or
licensed independent practitioner is conducted to determine the patient’s current sta-
tus, physical status, and any risks associated with the initiation or continuation of
seclusion or restraint.4

Documentation regarding the decision to use seclusion should be objective and
must support the need for such measures. Nurses are responsible to uphold these
standards and to ensure that seclusion and restraints are not used as threats, as pun-
ishment, or for staff convenience. In the psychiatric setting, training focused on the
prevention and use of seclusion and restraint must be provided during a staff mem-
ber’s orientation and at least annually thereafter.

Right to Refuse Treatment

The right to refuse treatment often is regarded as a patient’s right to refuse medication.
Patients have the right to be provided sufficient information to make an informed de-
cision about the risks and benefits of treatment, Patients have the right to refuse med-
ications unless court ordered to take the medication or in emergent situations and then
with limited use. Nurses are responsible for assessing and documenting objectively in
such cases.
Nurses may believe that the benefits far outweigh the risks of psychiatric medica-

tion; however, patients retain the right to make this decision. In addition to concerns
about side effects, there are a multitude of reasons why patients might refuse medi-
cations, including denial and lack of insight about mental illness, the cost of medica-
tions, and the stigma of taking a psychotropic medication.
Even patients who are under involuntary civil commitment and prisoners who are

mentally ill do not forfeit all their civil liberties and have the right to refuse medication.
There is a separate judicial process by which a patient can be determined to be incom-
petent to refuse medication, in which case medications may be court ordered.6

Although psychiatric nurses can inform patients about benefits, risks, and alternatives
to medication, forcing a patient to take medication, without the aforementioned ex-
ceptions, exposes nurses to possible liability.

Confidentiality

Psychiatric nursing requires communication skills that promote trust and the sharing
of personal information. The policy of confidentiality helps establish an environment
of trust. Nurses must safeguard information shared by patients to be used for treat-
ment purposes only except in cases otherwise required by law, such as reporting
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abuse or where release of information, such as for insurance purposes or continuity of
care with other providers, has been granted.
The American Nurses Association Code of Ethics for Nurses,7 many state nurse

practice acts, and most agencies that treat the mentally ill have statements regarding
patient confidentiality. Because of the nature of psychiatric care, patients must be able
to trust that what is shared is used for their care and is not released to parties who
have no need to know or no legal right to know.
Nurses protect confidentiality by discussing patient care matters in private areas

and protecting the medical record by not leaving computer screens or documents
accessible or within the view of others outside the treatment team; properly disposing
of discarded documents, such as report sheets; and closing computer screens dis-
playing patient information when not in use. Patient information sent by electronic
methods, such as texting, must be done with encryption or with consent of the patient.
When in doubt, proper consent for release of information should be obtained.
Everyone involved in a patient care is responsible for understanding and maintaining

the regulations in regard to the HIPAA.8 It is important for psychiatric nurses to under-
stand that the rules that apply to psychiatric mental health practice are more stringent
under HIPPA. The privacy of information relating to psychiatric mental health care and
developmental disability services directly prohibits the disclosure of patient information
relating to such services without written consent. The World Health Organization sup-
ports more stringent standards for patients with mental illness, stating, “Mental health
legislation is necessary for protecting the rights of people with mental disorders, who
are a vulnerable section of society. They face stigma, discrimination andmarginalization
in all societies, and this increases the likelihood that their human rightswill be violated.”9

Privileged communication is a right of patients that protects information from being
shared with a court of law. Although lawyer-client and psychiatrist-patient privileged
communication rules have been established, not all states clearly define privileged
communication between nurse and patient.10 There may be cases in which a nurse
could be compelled to share in court information considered confidential. In some cir-
cumstances, breach of confidentiality is legal, including the duty to warn third parties
under certain circumstances and mandated reporting of abuse, which are discussed
subsequently.

Duty to Protect

The principle—the duty to protect—states that when specific threats are made to a
mental health provider about a specific victim, there is a duty to warn the intended
victim. The Tarasoff decision from the 1970s11 established a therapist’s duty to protect
third parties from foreseeable harm. In this case, a college student, Tatiana Tarasoff,
was killed by a fellow student who had told his therapist of his plan to kill her and the
therapist failed to inform the intended victim or her family.
There have been many variations among jurisdictions regarding the Tarasoff deci-

sion, which weigh a patient’s right to confidentiality against the duty to protect a third
party. In general, the duty to warn exists in cases when a patient makes a specific
threat about a specific intended victim and in cases when a patient has a prior history
of violence. Psychiatric nurses should be familiar with the laws pertaining to their juris-
diction. In general, clinicians are protected against breach of confidentiality when
attempting in good faith to protect a third party.

Mandated Reporting

Virtually all states have mandated reporting laws for nurses and other health care
workers regarding suspected child and elder abuse and neglect. Some states have
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mandatory domestic violence reporting laws. State departments of social or human
services oversee this reporting mechanism. There must be clear evidence of harm
except in cases in which serious harm may result from neglect. Careful assessment
and clinical judgment are invaluable in such cases.12 Failure to follow reporting regu-
lations is subject to legal action.
When reports are made with the intention of preventing harm, health care workers

are protected from breach of confidentiality and civil action. Psychiatric home health
nurses may find evidence of abuse or situations of imminent danger in patients’
homes. In emergent situations, local law enforcement may be contacted. It may be
helpful for home health nurses and other psychiatric nurses to inform patients of the
duty to report during the initial assessment.12

Informed Consent

Nurses are often involved in the process of assuring that a patient has willingly con-
sented to treatment. Informed consent is not simply the signing of a form. Informed
consent is the process by which information is shared about treatment options, risks,
and alternatives. Nurses often are involved in this process, and it may involve written
information and a patient being asked to sign a form. The patient must have the capac-
ity to understand the proposed treatment, have adequate information to make a deci-
sion, not be coerced, and have the option to make a choice.13

Treatment of Minors

Minors are considered legally incompetent to make treatment decisions for them-
selves, and parents of legal guardians have the right to make such decisions. The
age of majority varies by state but is most often 18 years old. In general, persons
younger than age 18 who are married or are in the military are considered emanci-
pated minors. Some states also consider minors with children to be emancipated.
Some jurisdictions make exceptions for minors to consent for certain types of treat-
ment, such as substance abuse, prescribing contraceptives, treatment of sexually
transmitted prevention, and suicide prevention.14

Documentation

Documentation is the primary method by which the record of treatment, progress and
response, and patient care are communicated. Additionally, for purposes of internal
and external auditing, the medical record defines what occurred in treatment. In a
court of law, the medical record defines what occurred in treatment. Documentation
is an important nursing responsibility that must be thoughtful and complete.15

The most critical information in protection against a malpractice lawsuit is clinical
documentation. Important clinical information should be documented in a clear factual
statement. When documenting unusual actions or treatments, the rationale must be
documented to support the course of treatment. Documentation is the first line of pro-
tection against legal liability. The use of electronic medical records where check boxes
and cut-and-paste functions are offered can lead to incomplete charting of care. Many
medical records today are electronic or have checklists that limit the possible re-
sponses. Although these methods often make nurses’ work easier, they may be too
restrictive to allow for complete and individualized documentation, and additional en-
tries may be necessary.16

Supervision and Safety

Nurses are key patient advocates essential to patient safety. The safety of patients
with mental illness must be maintained in a variety of settings, such as the inpatient
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psychiatric setting and emergency department. Psychiatric nursing skills include
awareness, sometimes referred to as intuition, of subtle changes that may signal
concern. Nurses are called on to respond to changes in patient condition that may
threaten patient safety.17 Often, nonlicensed personnel provide and document moni-
toring of patients, yet the responsibility ultimately lies with the nurse to ensure that
proper supervision occurs.

Suicide Risk Assessment

One of the most crucial tasks of the psychiatric nurse is suicide risk assessment. As
professionals who often have significant direct contact with patients, nurses play a
key role in assessing the risk of suicide that may occur in a variety of settings, including
outpatient clinics, inpatient psychiatric units, and emergency departments.18 Although
it is difficult to predict self-injurious behavior and it is rare for a nurse to be found liable
in cases of completed suicide, thorough assessment and documentation are essential
to decrease legal risk in cases of suicide.
Suicide risk assessment is a complex process that requires cooperation across dis-

ciplines and settings. Psychiatric nurses are often called on to provide expertise in this
area. Training in suicide risk includes knowledge of screening tools, assessment skills
optimizing the patient interview, prevention and intervention techniques, and the abil-
ity to apply this knowledge to clinical practice.19
FORENSIC PSYCHIATRIC ISSUES (PERTAINING TO THE COURT SYSTEM)
Civil Commitment Process

There were several factors that set in motion the mass exodus of patients from large
state psychiatric hospitals a half century ago. Medicare and Medicaid, which are fed-
eral programs, were created in 1965, and patients living in state hospitals were not
eligible for these benefits. As patients left the state hospitals, the cost of their care
shifted from individual states to the federal government. The Lanterman-Petris-
Short Act, also known as the California Community Mental Health Services Act of
1969, strictly limited the use of involuntary psychiatric admissions in duration and
only in cases of imminent dangerousness. These standards implemented in California
were soon replicated in other jurisdictions and are accepted standards of psychiatric
care today, and the law currently favors individual freedoms of patients over societal
concerns.20,21

Today, a wide variety of treatment settings exist, and inpatient treatment is
reserved for patients who are mentally ill and require a high degree of monitoring
for personal safety or the safety of others. Likewise, seclusion and restraint must
be used only when other less restrictive means have been considered and ruled
out.20

Civil commitment laws allow the state to treat a person with a mental illness without
consent. Commitment laws are based on the “dangerousness standard” under which
someone who is mentally ill can be involuntarily cared for when unable to care for him-
self or herself or when a danger to self or others. This process allows for family mem-
bers or the police to seek commitment for persons with mental illness who are
imminently dangerous yet refuse treatment.21

Specific criteria for commitment vary from one state to another. Common criteria for
civil commitment include the stipulation that a person must have amental illness, must
lack the judgment to make decisions regarding hospitalization, and must be an imme-
diate to harming self or others. Some states have statues pertaining specifically to
alcohol and drug problems. Treatment is usually inpatient, although some jurisdictions



Legal Considerations of Psychiatric Nursing 167
allow outpatient civil commitment. Courts have ruled that nurses should not be found
liable for holding a hospitalized patient who is later found wrongfully committed.22

Civil commitment laws of the past half century favor supporting civil liberties of the
mentally ill, resulting in deinstitutionalization, have been blamed for increased home-
lessness, morbidity, and criminalization of the mentally ill.

Competency

Within the criminal justice system, legal competency to stand trial is based on a defen-
dant’s ability to understand legal charges made and to aid an attorney in the defense.
These criteria are referred to as the Dusky standard based on a 1960 Supreme Court
case.23 A person who lacks such capacity because of a severe mental illness or
because of a severe developmental disability is considered legally incompetent. De-
fendants are considered competent unless there is some question about this pre-
sumption, usually raised by the person’s behavior (eg, if the person exhibits bizarre
behavior). Incompetence is not regarded as a static condition, and, if and when
competence is reestablished, the person resumes the criminal process.
Other than competency to stand trial, there are many acts for which a patient might

be considered competent within and outside the criminal justice system. For example,
a patient agreeing to take medication or to undergo electroconvulsive therapy must be
able to communicate a choice to be considered competent.

Insanity Defense

The defense of insanity is used in the criminal process when a person is considered so
severely mentally ill as to lack free choice or rationality at the time of committing an
illegal act, that is, the person did not know right from wrong and did not make a
conscious decision to commit the crime. Not all persons who are mentally ill meet
the criteria for the insanity defense, and the criteria have some variation among juris-
dictions. Persons found legally insane do not receive prison terms but typically are
remanded to treatment in forensic hospitals. State laws vary regarding the criteria,
disposition, and release from treatment regarding the insanity defense.24

The insanity defense has received a great deal of recent attention because of the
2002 trial of Andrea Yates. Yates was found guilty in the drowning deaths of her chil-
dren despite unsuccessful arguments by her attorneys for a finding of innocence by
reason of insanity. Yates had a long-standing history of depression and psychosis
and was under the care of a psychiatrist. The prosecution did not dispute that Yates
was mentally ill but argued that she knew it was wrong to drown her children yet made
a decision to do so anyway.25
LEGAL TRENDS
Legal Issues in Advanced Practice

Advanced practice psychiatric nursing involves additional legal concerns. The
scope of practice for the advanced practice registered nurse and requirements
for the use of protocols, supervision, and other limitations vary widely from state
to state and are outlined in each state’s nursing practice act. The American Asso-
ciation of Nurse Practitioners is one of the largest national professional organiza-
tions, representing all advanced practice nurses. This organization provides
valuable information, such as legislative and regulatory updates, evidence-based
practice guidelines, and business management practice resources.26 Many state
nurses associations and other organizations have resources dedicated to advanced
practice registered nurses.
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Advanced practice registered nurses are exposed to liability through prescriptive
authority, billing practice, and the unique nurse-patient relationship of therapy. There
are 4 important elements of malpractice: duty of care, breach of the standard of care,
injury, and injury caused by the breach of the standard of care. All advanced practice
nurses should understand their scope of practice and duty of care. A breach in these
important elements can place both patient and nurse at risk.27,28

A recent case involving both an advanced practice psychiatric-mental health nurse
practitioner (PMHNP) and a family nurse practitioner (FNP) focused on medications
prescribed by another clinician highlights the risk of liability. A patient was being
treated by both an FNP and PMHNP in the same clinic. The FNP managed the pa-
tient’s medication for hypertension. The PMHNP managed the patient’s mental health
medications, which consisted of lamotrigine. Shortly after the lamotrigine was initi-
ated, the patient was assessed by the FNP with a complaint of body aches and the
FNP prescribed an antibiotic. Four weeks later the patient followed up with the FNP
for a rash, resulting in the addition of a steroid to treat the rash. The patient was hos-
pitalized 2 days later with Stevens-Johnson syndrome and toxic epidermal necrolysis.
The patient sued the FNP and clinic for damages incurred by a lengthy hospitalization.
The FNP was found liable because she was responsible for recognizing side effects of
all of the patient’s medications, even those prescribed by others.27,28

Liability Risks

Although there is no direct correlation to psychiatric nurses, it may be helpful to
extrapolate data regarding malpractice claims against psychiatrists. For psychiatrists,
the more severe a patient’s illness, the higher the likelihood of legal action. Certifica-
tion seems protective for psychiatrists, and psychiatric nurses should consider certi-
fication as validation of clinical expertise.
Common reasons for claims against psychiatrists include

� Incorrect treatment (often medications)
� Suicide or suicide attempt
� Confidentiality breach
� Drug interactions29

Gun Laws and Mental Illness

An increase in the number of mass shootings in the United States, including the 2012
tragedy at Sandy Hook Elementary School, in which 20 children and 6 educators were
killed, has fueled debates about gun regulations and the mentally ill. As far back as the
Gun Control Act of 1968, which introduced mental health restrictions for gun sales,
there has been an effort to restrict the purchasing of fire arms to those deemed a
danger to themselves or others, by virtue of mental illness, who have been court
mandated to treatment.30

The Brady Handgun Violence Prevention Act of 1993 required mandatory back-
ground checks for the purchase of weapons from federally licensed firearms dealers,
restricting the sale of fire arms to the mentally ill who had been adjudicated to mental
health care. The trading or purchasing of firearms from private individuals is more diffi-
cult to enforce. The National Instant Criminal Background Check System (NICS) allows
for instant background checks; however, many states do not require mandatory
reporting of mental health records into the system. Such was the case when in
2007 a young man who 2 years earlier had been court ordered to outpatient mental
health care due to threat of danger to himself was able to pass an NICS background
check to purchase weapons to use to kill students at Virginia Tech. Events at Virginia in
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2007 Tech led to the federally passed NICS Improvement Amendments Act in 2008
designed in part to increase reporting of mental health records to the online system,
yet states have been slow to respond to requirements to submit records, citing privacy
concerns.30

It is difficult for trained professionals to predict violence and most persons with
mental illness are not violent. Sadly, of the 31,000 annual deaths from shooting in
the United States, a majority of those deaths are due to suicide. Approximately half
of all suicides are committed with firearms, and death occurs 85% of the time when
a gun is used. The debates regarding gun laws and mental illness will likely continue
to rage.30–32

Criminal Justice System and Mental Illness

As long-term psychiatric hospitals have closed and the number of inpatient psychiatric
beds decrease, the numbers of prisons and jails with high populations of mentally ill
have grown. Currently, approximately 3 times as many persons with mental illness
are incarcerated as are in psychiatric hospitals. The psychiatric needs of prisoners
are 4 times that of the general population. Poor access to mental health care may
be a factor that contributes to persons with mental illness entering the criminal justice
system.33 Nurses who work with suspects, offenders, and victims of crimes are
forensic psychiatric nurses, a specialty of growing need.34

Mental Health Courts

In response to a disproportionate number of persons in the criminal justice system
with mental health needs, there are a growing number of jurisdictions that utilize
mental health courts for defendants with mental health disorders. The goal of mental
health court is to divert persons charged with crimes away from incarceration and into
treatment, thereby reducing criminal recidivism and improving mental health func-
tioning. Individuals agree to court-monitored mental health treatment while avoiding
jail time.35,36

Disaster Nursing

The emergence of behavioral health services for world disasters is growing rapidly.
World disasters, such as the 2015 bombings in Paris, France; terrorist acts of 9/11;
and floods in India, are increasingly common. Mental health providers from around
the world assist in responding to these disasters. The rules and regulations of the
emergency operation system, such as the National Response Framework, apply to
these situations as well as the local and national rules and regulations governing an
industry. These emergencies are challenging in themselves but pose additional con-
cerns. Special concern for psychiatric nurses are privacy issues, record keeping, re-
lationships between provider and patient, and providing acute psychiatric services.
What happens when legal rules and regulations governing a nurse in her home country
conflict with another country in which services are provided? What is a nurse’s legal
liability and does immunity exist? These questions have yet to be clarified.37

SUMMARY

The landscape of psychiatric nursing is rapidly changing. Psychiatric nurses are
required to be well educated and knowledgeable with strong clinical skills, which
are judged against standards acceptable of professional peers. Laws, agency pol-
icies, and regulations evolve over time as do clinical practice standards. In addition
to basic education, psychiatric nurses must continually participate in professional
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development to understand changes in the field and develop new skills to meet these
changes.38,39 Becoming certified and involved in professional organizations is one
way to help stay abreast of current trends and developments. To minimize the risk
of litigation, nurses must be aware of laws, regulations, and standards that govern
practice. Although it is critical for psychiatric nurses to practice with these parameters
in mind, nothing can replace sound clinical judgment.
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